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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of ;
DR, POSNER SHOE CO., INC. )

Appear ances:
For Appel | ant: Maurice Knapp, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel,
John S. Warren, Associate Tax Counsel;
Jack L, Rubin, Junior Counsel

OPL NLON
This appeal is nade pursuant to Section 25667 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of Dr. Posner Shoe Co,, Inc., to
a proposed assessment of corporation income tax in the
amount of $130,57 for the year 1955.

Appel lant is a corporation organized under the |aws of
New York, It is engaged in the manufacture and sale of
children's shoes, and maintains itS principal office in New
York and its manufacturing and warehousing facilities IH
Pennsylvania. It has no office in Califernia. |ts products
are sold to customers throughout the United States, During
the period in question an enpl oyee of Appellant, Mr. Harry
Geller, worked as a salesman in”a territory consisting of’
California, Arizona, Nevada, and Oregon. pel | ant suppl I ed
Mr. Geller With a sanple of each style of shos manufactured
by it. M. Geller's conpensation was on a conm ssion basis,
out of which he paid his own traveling expenses.

When---M. Geller received an oxder. he would send it_to
Appel lant's New York office for acteptance.and--biiling. The
mer chandi se woul d be shipped from a Pennsylvania warehouse
directly to-the customer. Sales to California custoners?
arising from orders solicited by M. Gelier in California,
anounted to $201,96c.55. The California sales solicited
by M. Geller constituted approximately 87 percent of the
total sales solicited by him

Upon demand by the Franchise Tax Board, Appellant filed
a return for the year in cuesticn under Chapter 3of the
Bank and Corporation Tax. law, MWhich provides for the corpo-
raticn i ncome tax, but reported no tax due. Using a three
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factor formula of &ropert , payroll and sales the Franchise
Tax-Board allocated a portion of Appellant's income to
sources in this State and in July, wssissued the assess-
ment in controvers¥ here, I'n applying the fornula, sales
solicited in California were considered California sales and
cor:lllmlss:l.ons paid the California sal esman as California pay-
ro

A? pel | ant cmntends that the application of the tax to
its activities violates the conmerce and due process clauses
of the United States Constitution, Appellant "does not dis-

pute the correctness of the allocation formula nor of the
hematlcal computations.

Vi have previously upheld the application of the
corporation income tax as against contentions precisely the
same as those here made by the Appellant and on facts Sub-

stantially identical to those here involved.

\Wal ker T, Di ckerson co,, Cal. St. Bd. of Equal Cct ober 7
1953 (CCH, I Cal. Tax Cases, 9200-245), (P-H, St. & Loc.

Tax Serv., Cal. 913, 136) Jwethere relied upon

Publishi'ng Co. v, _McColgan, 27 Cal. 2d. 705, aff'd 32

823 and Iniernational Shod Co. v. Mashington, 326 US. 319
The West PUDI T Shing case held that there was no violation of
the Constrtutron rn applying the Callfornla corporatlon I n-
come tax to a corporation selling its products o Cﬁ fornia
residents exclusively_in interstate connerce at case
the corporation had % number of salesnmen in this %&Ft

used space in the offices of certain attorneys, nt er
national Shoe case held that a forejgn corporatlon was
amenabl € 10 service of process in the State of Washington,
inasuit for unpaid unenployment insurance tax. Ihe
corporation had salesnen in the State, but no offices there,.

Two decisions recently issued bY t he Unlted States
Supreme Court denonstrate concIuS|ve y that the
appeal was correctly decided.

In Northwestern States Portland Cement Co. V.
sota, 358 U.S. 450 (1959) Lhe Suprene Court has made it
clear that the Commerce clause i S ho barrier to the inposi-
tion of a net jncome tax on a person engaged exclusively in
interstate commerce, provided there is no discrimnation
agai nst _that wmeceand the allocation fornmula is reason-
able. The court also held that the due process clause was
satisfied in the case.
Unlike the facts before us, however, the taxpayer there
had an office as well as enployees in the taxing state.
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‘That the existence of an office in the taxing state is
not essential t 0 due process is shown % t he deciSion of
the Suprene Court in Seripto, INnc. v. Carson, U S

(March 21, 19807, Jhal case involved & Georgia
corporation which was required by the State of Florida to
collect a use tax on pro&ucts sold to Florida residents.
The court held that the due process requirement of "some
definite [ink, sonme mninum connection between a state and
the person, property or transaction it seeks to tax" was
nmet by the presence’in Florida of representatives who
solicited sales of the corporation's products. |n that
case, as in the case before us, the corporation had no
office or other place of business in the state which im
osed the tax, (See also, International Shoe Co, v.
ontenof. 107 So; 2d 640, c®FT. den., 359 U.S. 98i (1959);
Brown-Forman Distillers Corp. v. Collector of Revenue
I(lOI595)o. )26 70, app. dism and cerf. den., 359 U.9. 28

-)d . -

In the determnation of this matter, we have taken into
consideration Public Law 86-272, a Federal act which places

certain [imtations upon the power of a state to tax Incone
derived frominterstate conmerce. By its terms, the act
does not apply to taxes "assessed" prior to its effective
date, September 14, 1959. For the reasons stated by us in
Appeal of Anmerican Snuff Co., this da deci ded, we ‘concl ude
t%]x”ét The tax 1n question was "assessed”, W thin the nmeaning

of the act, before the effective date" of the act,

ORDER

Pursuant to the views expressed in the Qpinion of the
tBﬁardf on file in this proceeding, and good cause appearing.
erefor,

I T 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to Section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Dr.
Posner Shoe Co., Inc., to a proposed assessment of corpora-
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tion income tax in the amount of $130.,57 for the year 1955,
be and the sanme is hereby sustained,

Done at Sacranento, California, this 20th day of April,
1960, by the State Board of Equalization.

John W _Lyneh , Chai rman
Ceorge R Reilly , Menber
R chard Nevins , Menber

, Menber

, Menber

ATTEST: _Dixwell L, Pierce , Secretary
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